
BUILDHOUSTONONLINE.COM

F E B R U A R Y / M A R C H  2 0 2 0

IN THIS ISSUE:IN THIS ISSUE:

Taking the Oath: Leaders at ABC Commit to 
Become Industry Advocates for Workforce 
Development, Safety and Construction 
Education

INDUSTRY FEATURE: PREDICTIONS FROM CONSTRUCTION INDUSTRY LEADERS

DEVELOPING DEVELOPING 
A WELL-QUALIFIED A WELL-QUALIFIED 
WORKFORCEWORKFORCE

TERMINATING TERMINATING 
A CONSTRUCTION A CONSTRUCTION 
CONTRACTCONTRACT

DOL FINAL ROLE DOL FINAL ROLE 
ON JOINT-EMPLOYERON JOINT-EMPLOYER
 STATUS STATUS





February / March 2020     BuildHoustonOnline.com    3  

Letter
From The
Chair

PHIL RESTIVO
TURNER CONSTRUCTION

ABC GREATER HOUSTON 
2020 CHAIRmAN

I hope that all of you had a safe holiday season and as well as 
a productive start to 2020. The ABC leadership and staff have 
carefully planned programs, training, and events for the year. 

I am looking forward to introducing you to several new programs 
that are starting this year. 

ELITE (Emerging Leaders in Training and Experience) is a new 
and improved young professionals group whose goal is to mold 
individuals into becoming the future leaders of the industry. The 
program will consist of monthly activities of educational sessions, 
networking, community service projects, and job site visits. If you 
have people in your company that you want to give an opportunity 
to grow into the leaders that you need, please consider this 
program.

In workforce development, I am aiming for more awaewness 
about ABC Greater Houston’s educational affiliate, 
Construction and Maintenance Education Foundation (CMEF).  
CMEF is based in La Porte and offers training opportunities 
to ABC members for an affordable cost. The foundation is 
also seeking to bring high school students into the workforce 
through its Construction Careers Expo (held in October), and its 
outreach throughout the year. To keep the workforce strong and 
consistently growing, it is imperative that we educate the youth of 
today to create a career path for them tomorrow. 

I’m honored to serve as your Chairman of the Board for 2020, and 
I look forward to the year ahead. Thank you to Brandon Mabile for 
his hard work in 2019 and I am confident 2020 will be a successful 
year as well for the association. I look forward to working with 
you all.
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What happens when an owner fails to pay or a 
contractor continually fails to properly perform 
its work? Termination provisions exist to prevent 

uncertainty when unexpected and undesired events occur 
and should be carefully drafted in every construction contract. 

Generally, there are two types of termination provisions 
in a construction contract: 1) termination for cause and 2) 
termination for convenience. 

TERMINATION FOR CAUSE
A termination for cause provision provides rights and 
remedies in the face of a breach by the other party. Owners, 
general contractors and subcontractors should consider their 
risks under a construction contract and allocate those risks 
through a termination provision. A well-written termination 
for cause provision will protect contracting parties by 
providing a clear mechanism to terminate, as well as, the 
resulting remedies. Each party to a construction contract will 
have different goals for a termination for cause provision. 
For example, a general contractor may want to consider a 
provision allowing it to terminate if: 
• The work has stopped for a period of days due to no fault 

of the contractor; 

• The Owner has not issued a Certificate of Payment or the 
Owner has not made payment in a timely manner; or

• The Owner files bankruptcy

If one of these events are triggered, a termination provision 
needs to provide the contractor’s post termination remedies, 
such as recovering payment for the work executed, 
reasonable overhead and profit, and costs incurred as a 
result of termination. 

An owner may want to consider a provision if the general 
contractor, for example: 

• Fails to pay its subcontractors; Repeatedly fails to supply 
enough workers or materials; or

• Delays completion of a project.

Examples of Owner’s post termination remedies might 
include getting an assignment of the general contractor’s 
subcontracts, limiting payment to the general contractor for 
work actually performed, or excluding the general contractor 
from the site. 

While termination for cause provisions provide clarity, they 
can also limit a party’s ability to terminate the contract. To 
avoid this, a catch-all provision that allows termination for a 
party’s “material breach of any provision of the contract” is 
suggested. The party on the other side of a termination for 
cause provision should attempt to add a notice period and 
opportunity to cure to the provision to prevent an automatic 
termination in the event it defaults. 

DETERMINING FOR CAUSE
In case of disagreement between parties, a termination 

Terminating  Terminating  
a Construction Contracta Construction Contract

BY JP VOGEL AND JULIA EDWARDS

LEGAL
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for cause provision should include a 
“conversion clause”, which authorizes 
a third party, such as an architect, 
mediator, arbitrator or judge to 
determine whether the termination for 
cause was appropriate and convert it to 
“for convenience,” if not. 

TERMINATION FOR CONVENIENCE
A termination for convenience clause 
typically allows one party to terminate 
the contract with or without cause 
and bars a subsequent claim against 
the terminating party for wrongful 
termination. These clauses can be 
mutual, or one-sided. Depending on the 
party doing the drafting, these clauses 
typically provide more remedies for the 
party who is being terminated without 
cause. For example, a contractor may 
want to put in the termination for 
convenience provision that they are 
entitled to lost profits on the entire 
project and direct cancellation costs 
if terminated for convenience. When 
these termination clauses exist, it 
is vital that a general contractor, or 

www.meritnow.com
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sub-contractor, include similar such provisions in their 
downstream contracts. 

THE IMPACT OF TERMINATION
While a contract termination clearly affects the parties to 
the contract, it will also impact down-stream subcontractors. 
Beware of lien and bond deadlines that may arise after the 
termination.

In summary, consult with a construction attorney to get the 
most favorable termination provision in your contracts. u

ABOUT THE AUTHORS

LEGAL
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update your membership information—and win more work! 

Check out FindContractors.com today.

Continued from page 7

Julia Edwards, Associate – Litigation  
An active member of ABC Houston, Julia Edwards 
joined Gray Reed’s litigation section in 2018 after 
participating in the firm’s summer associate 
program. She is often called upon by the firm’s 
litigators who are going to trial to offer her 
expertise on voir dire and jury selection. While 
attending The University of Texas School of Law, 
Julia received the Dean’s Achievement Award for 

“Outstanding Student in Construction Litigation” and served as 
articles editor for The Review of Litigation. She can be reached at 
jedwards@grayreed.com.

JP Vogel, Partner – Construction Law
Clients throughout Texas, the U.S. and abroad 
rely on JP to guide them through every phase 
of sophisticated, time-sensitive commercial 
construction projects and resolve disputes 
when they don’t go as planned. JP focuses on 
brainstorming new ways for clients to seize 
opportunities and overcome challenges – 
whether he’s helping an international company 

manage the chaotic construction of a Gulf Coast industrial facility, 
negotiating the high-leverage construction contracts for an office 
building project or defending clients stuck in the midst of complex 
construction defect litigation. His clients are major players across 
the industry, including owners, general contractors, specialty 
subcontractors, suppliers and manufacturers. JP can be reached 
at jpvogel@grayreed.com.
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INDUSTRY FEATURE

Throughout history, prognosticators from politicians 
to economists have tried to predict events and topics 
that would move the world. But sometimes, even the 

smartest thinkers make spectacularly wrong predictions. 
In 1962, a Decca Records executive rejected the Beatle’s 
audition, and erroneously said, “the only thing different is the 
hair, and as far as I can see, I give them a year.”1 

1957, studio executive Darryl Zanuck couldn’t imagine the 
television getting much traction. In 1965, the co-inventor of 
Ethernet, Robert Metcalfe, predicted that the Internet would 
go supernova and could catastrophically collapse by 1996. 

As we look into 2020 and beyond, topics such as safety and 
technology are on the minds of industry leaders and Build 
Houston Magazine spoke with several ABC Greater Houston 
members about their focus for the year ahead. 

Nikki Morgan, Executive Vice President 
of TDIndustries, says one of the most 
important topics that construction 
industry leaders need to be most aware of 
is technology innovation. 

“We must be intentional about how we do 
things smarter, faster, and safer with less 
labor,” says Morgan. “Things such as virtual 
design, prefabrication, and modularization 
are becoming a requirement instead of 
being optional.” 

According to Morgan, TDIndustries will continue their journey 
to have the most cost-efficient projects with the shortest 
duration to the owner.  Virtual Design and Construction (VDC,) 
Building Information Modeling (BIM,) Project Coordination, 
and Detailing, have become a critical player in bringing 
projects to fruition quickly and under budget.  Morgan says 
TDIndustries will have a laser focus this year on how they 

continue to make this a game-changer for the company and 
their clients.

Technology certainly has an important role to play in 
construction, and with artificial intelligence, drones, and 
virtual reality on the rise, machines will take product design 
creativity to a new level, allowing for increased productivity.

When asked which industry sectors are on 
the rise in 2020 and beyond, Jeff Rashall, 
President of Ref-Chem, says the oil and 
gas industry is booming, and it looks like 
it’s not slowing down anytime soon. “The 
need for reliable power will continue to 
drive the demand for transmission lines 
and substations,” says Rashall. “And 
the continued strength in the food and 
consumer products industry will help drive 
our growth into that market.” 

Morgan chimed in to mention that the medical, data centers 
and hospitality industries are also on the rise and could impact 
construction. “Companies are also doing a lot of renovating 
and adding to their existing facilities,” says Morgan. “They 
are making better use of the structures they currently have 
instead of building new office space.”

According to the Consumer News and Business Channel, 
the medical industry is expected to rise 2.3 percent with a 
forecasted job growth of 121 percent by 2026.2  The Jerusalem 
Post reported in early 2019 that Israel will have a cure for 
cancer coming in late 20203. With new healthcare technology 
being developed every day, these emerging facilities will 
need to be built, renovated, and expanded to make way for 
new opportunities for the future. 

Morgan says TDIndustries will be completing the HVAC for 
Memorial Hermann Pavilion II and Parking Infrastructure 

Predictions from Predictions from 
Construction Industry Construction Industry 
LeadersLeaders
BY LAUREN HARRELL

Nikki Morgan, 
Executive Vice 
President, 
TDIndustries

Jeff Rashall, 
President, 
Ref-Chem L.P.
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Building in the medical center in 2020. 

“This is an 18-story hospital with approximately 1 million 
gross square feet and included the construction of a parking 
and infrastructure building,” says Morgan. 

Rashall says Ref-Chem plans to complete multiple power 
generation, chemical, food, transmission, distribution, and 
aviation projects in 2020 as well. 

“As we move into 2020, Ref-Chem will continue to branch 
into markets in which we can provide safe, quality, heavy 
industrial construction services,” says Rashall. “Our relevant 
construction experience dovetails nicely with multiple 
markets, so we look to do a larger share of our work on a 
direct-hire basis while still providing quality service to our 
traditional oil and gas clients.”

As the oil and gas, medical, food, transmission, and power 
generation industries continue to grow, technology will also 
continue to grow. The construction industry needs to remain 
abreast of those emerging trends so stay at the forefront 
of those up and coming changes in the future. ABC Greater 
Houston members are working to make the city of Houston 
a proactive place to live and work, and as the nation starts to 
rely heavier on technology, Houston can expect to have more 
projects and more growth. u

Sources 
1. 14 Spectacularly Wrong Predictions. CNBC. Originally published May 19, 
2011. Retrieved from https://www.cnbc.com/2011/05/19/14-spectacularly-
wrong-predictions.html 
2.Martin, Emmie. Money is Flooding into These 10 Industries That Are Adding Jobs and 
Thriving. CNBC. October, 16, 2018. https://www.cnbc.com/2018/10/16/top-10 
industries-that-are-hiring-thriving-and-making-money.html
3.Jefferson, Robin Seaton. Israeli Scientists Claim They’re on the Path to a Cure 
for Cancer. Forbes Magazine. January 29, 2019. Retrieved from: https://www.
forbes.com/sites/robinseatonjefferson/2019/01/29/israeli-scientists-say-they-
will-have-a-complete-cure-for-cancer-within-a-year/#28f24ee53621

 Using technology to deliver high performance construction

 Providing fast-track opportunities for emerging leaders

 Making it happen for customers and the community

713.681.2626 | MAREKBROS.COM

IN LEADING
THE FUTURE.  
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Associated Builders and Contractors of Greater Houston 
(ABC), an association representing the interests of 
merit shop contractors and their employees, held its 

annual Inaugural Celebration at the Downtown Aquarium on 
January 16. The association recognized incoming board of 
directors, committee chairs, and the 2019 Members of the 
Year.

The members of the 2020 ABC Executive Committee and 
Board, who were elected by ABC/CMEF membership, were 
sworn in to serve for either a one-year or three-year term. 
Their responsibilities include setting policies and goals that 
will guide the association, ensuring policies are carried out 
by board, staff, and committees, and making sure there is 
adequate funding for programs and events.

“Having the opportunity to be a leader of such a great 
association is an honor for me,” said Phil Restivo with Turner 
Construction and the 2020 ABC/CMEF Chairman. “We have 
several new programs lined up the 2020, and I’m excited to 
see what this year has in store.”

The 2020 ABC Executive Committee includes Sam Craig with 
Craig & Heidt, Inc, John Glaze with Fast Track Specialties, Paris 
Gill with KBR, Phil Restivo with Turner Construction, and Mark 
Rush with Ham, Langston & Brezina, LLP.

2020 board members include Warren Adamson with S&B 
Engineers and Constructors, Rusty Barnhill with Force 
Corporation, Joel Boe with Cajun Industries LLC, Sara 
Bongard with SpawGlass Construction, Dwayne Boudreaux 
with Ref-Chem LP, Edwin Brink with Worley, Billy Cauthron 
with Tellepsen, Joe Cotten with Chamberlin Roofing & 
Waterproofing, Matt Daniel with Skanska USA, Bob Deatherage 
with Bechtel Construction Services, Darlene East with Holes 

Incorporated, John Golashesky with Turner Industries Group 
LLC, Robert Hancock with Munsch Hardt Kopf & Harr, Mike 
Holland with MAREK, Elaine Howard with Andrews Myers PC, 
Michael Luck with Locke Solutions Precast Division, David 
McCleskey with Brown & Root Industrial Services Inc., Zac 
Ridner with Fleet IQ, Wendell Rychlik with W.T. Byler Co, 
Saleem Qassem with Structure Tone Southwest LLC,  Silvia 
Zurita with Synergen, and Lohn Zylicz with D.E. Harvey 
Builders.

The members who were recognized for their volunteer 
efforts in 2019 include:

ABC Board Member of the Year – Edwin Brink, Worley Field 
Services Inc.

ABC Committee Chair of the Year -  Nancy Cagle, Eyesite 
Surveillance

ABC New Member of the Year – Gallant Industrial

ABC Volunteer of the Year – Sara Bongard, SpawGlass 
Construction

ABC Young Professional of the Year – Sarina Landers, Karsten 
Interior Services

CMEF Committee Chair of the Year – Chad Whetro, 
Performance Contractors, Inc.

CMEF Volunteer of the Year – Carla Thompson, Turner 
Industries Group, LLC

Member Company of the Year – Coastal Ice & Water

PAC Volunteer of the Year – Callie Fields. LJA Engineering

To learn more about ABC/CMEF, please visit our website at 
www.abchouston.org

Taking the Oath: Leaders at ABC Commit to Become Taking the Oath: Leaders at ABC Commit to Become 
Industry Advocates for Workforce Development, Industry Advocates for Workforce Development, 
 Safety and Construction Education Safety and Construction Education

COVER STORY

Russell Hamley and  
John Golashesky 

John Glaze and Kimberly Clinch with Paris & De'Ann Gill 
enjoying the evening

Scott Oliver and his wife Lynn

Sara Bongard of SpawGlass Construction 
receives award from Brandon Mabile

BY LAUREN HARRELL
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WORKFORCE

How do you get a job without the right skills or 
credentials? How do you gain the right skills or 
credentials to get or succeed in a job if you can’t 

pay for the education needed to obtain them? From an 
employer’s perspective, how can you attract eager workers, 
ensure they develop the skills they need, observe their 
suitability for long-term employment, and see a return on 
your investment?

These questions underscore an urgency within the 
workforce, especially within the construction industry. 
The skills needed to succeed in construction have evolved 
rapidly and employers are pressured to attract and retain 
talent in order to combat the challenges brought on by an 
aging workforce. 

Apprenticeships are a recognized approach to address 
these challenges. Through my role as MAREK’s Chief 
Operating Officer and as a member of the Greater 
Houston Partnership’s UpSkill Houston initiative Executive 
Committee, I’ve developed an even stronger appreciation 
for the potential that well-designed apprenticeships and 
work-based learning programs can have to help employers 
attract talent and cultivate a sustainable workforce.

APPRENTICESHIPS BENEFIT EMPLOYERS AND EMPLOYEES
Apprenticeships combine paid work with work-based-
learning, classroom instruction, and mentorship. Simply 
put, apprentices earn money while they learn and obtain 
industry credentials. This particular approach alleviates 
the financial stress associated with pursuing education 
beyond high school. Academic studies report that work-

based learning opportunities like apprenticeships can yield 
earning gains for workers of about $6,000 per year in the 
ninth year of enrollment.1 

Employers can design programs to match their company’s 
demands, structure, and culture. Apprenticeships can be 
built around the number of training hours a participant 
needs to complete (i.e., time-based) and/or specific skills a 
participant needs to demonstrate (i.e., competency-based). 
Wages should increase incrementally as apprentices can 
perform new skills.

Programs may be registered with the DOL, which provides 
management guidelines and signifies that the program 
meets national standards. Such programs are called 
Recognized Apprentice Programs (RAPs). Programs that 
are developed and managed without being registered 
are referred to as Industry-Recognized Apprenticeships 
(IRAPs). These types of programs can meet very high and 
robust labor expectations. S&B Engineers and Constructors’ 
apprenticeship programs are examples of this. Employers 
may also be eligible to receive federal or state funding 
to support program costs, but that’s a topic for another 
article.

It is incumbent on employers and other leaders to attract 
and retain talent. Employers can nurture and develop new 
employees from younger generations, other industries, or 
military service and lower the risk of employees leaving 

1 Parilla, Joseph and Sifan Liu. “Talent-Driven Economic Development: A new 
vision and agenda for regional and state economies.” Report, October 2019. 
(Published by Metropolitan Policy Program at Brookings.)

Old solution offers new 
potential in developing a  
well-qualified workforce

BY MIKE HOLLAND
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the job or industry. Mentors also play critical roles in 
supporting apprentices.

EMERGING MODELS OFFER GREATER POTENTIAL AND 
REACH 
Over the last year, I’ve spoken with my counterparts in 
the industry and through UpSkill Houston about specific 
strategies to identify ways to strengthen greater Houston’s 
talent pipeline for good careers that don’t require a 
bachelor’s degree. There is greater opportunity for 
employers to expand apprenticeships beyond traditional 
craft professions into more professional roles. These types 
of IRAPs may help foster innovation in other parts of our 
industry to fill real demands from new talent pools. 

Recently, so-called “pre-apprenticeship” programs have 
opened the door to work-based-learning to an even 
younger generation. This past fall, MAREK launched 
a program in partnership with Houston Independent 
School District (HISD) and Houston Community College 
(HCC) that allows high school students to earn Level 1 
certificates from HCC and drywall credentials by the time 
they graduate. Successful students will graduate with 
job offers from MAREK. We patterned our program after 
a similar program developed by TRIO Electric, HCC and 
Spring Branch Independent School District. Spring Branch 
students receive on-the-job training and hold paid summer 
internships at TRIO Electric while earning credit at HCC. 
Successful students graduate high school with industry-
recognized Helper Level 1 certificates, job offers from 
TRIO, and in some cases, scholarships to continue their 
education at HCC. TRIO’s first Houston cohort graduated 

in May 2019 and its third local cohort entered the program 
this past fall. TRIO is replicating its model in Austin and 
outside Dallas.

Tapping into a budding workforce that’s still in high school 
can help students understand construction’s workplace and 
safety culture as well as industry norms and procedures. 
It also helps students explore and recognize roles about 
which they otherwise might not have known. This can help 
students build successful careers and help employers build 
or strengthen a talent pipeline to ensure a well-qualified 
workforce in the future.

APPRENTICESHIP DEVELOPMENT RESOURCES

• U.S. Department of Labor information and guides to 
develop registered apprenticeship programs: https://www.
apprenticeship.gov/employers

• Apprenticeship playbook for professional jobs, developed by 
the Chicago Apprentice Network, “Bridging the Gap Between 
Talent and Opportunity”: https://www.accenture.com/us-en/
about/company/apprenticeships

Old solution offers new 
potential in developing a  
well-qualified workforce

Mark Holland, Mike Holland is the Chief 
Operating Officer for Marek Brothers Systems, 
Inc., an 82 year- old family-owned interior 
finishes specialty contractor, with offices 
across Texas and in Atlanta, Georgia. Mike is 
the returning board Chair for C3, and serves 
as a Construction Sector Council Chair for the 
Greater Houston Partnership’s UpSkill Houston 

initiative. Mike has been with MAREK for his entire 48-year career 
in the construction industry.
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SAFETY & THE PETER PRINCIPLE:  SAFETY & THE PETER PRINCIPLE:  
When Incompetence KillsWhen Incompetence Kills

T he  Peter Principle  is a concept in management 
developed by Laurence J .  Peter, which observes 
that people in a hierarchy tend to rise to their 

“ level of incompetence”: an employee is promoted 
based on their success in previous jobs until  they 
reach a level at which they are no longer competent, 
as skil ls in one job do not necessarily translate to 
another. 

One of the biggest problems in safety is the tendency 
of companies to promote good workers, who are NOT 
safety professionals, to safety supervisor positions. 
It  is the Peter Principle at its most dangerous. It  is so 
dangerous because, in most organizations, promoting 
a good worker to his or her level of incompetence 
means you may mess up essential tasks, but you aren’t 
l ikely to kil l  anyone. The great assistant whom you 
advance to accounting supervisor hopelessly messes 
up your accounts receivable. But the piping foreman 
you promote to project safety supervisor may directly 
or indirectly cause the death of a worker.

HERE ARE JUST A FEW REAL-LIFE SITUATIONS OF 
WHICH TCA HAS PERSONAL KNOWLEDGE:

• A contractor hired his girlfriend to be the safety 
manager. Her qualif ications, he explained, were 

that she was a l ibrarian and very detail-oriented.

• A contractor promoted his admin to company 
safety coordinator after his f irm merged with 
another company and her role was eliminated. 
They sent her to an OSHA 30 class and then 
gave her a small budget to acquire additional 
credentials. She told me she would never actually 
audit a jobsite herself because she had never 
been on a construction site and she was afraid 
her ignorance would be obvious.

• The safety representative from a safety consulting 
firm was fired for sleeping on the job. Not just 
dozing off—but getting a blanket and curling up in 
the corner of an active remediation.

• Another PSR (Project Safety Representative) was 
fired for wearing inappropriate amounts of bling 
and unsuitable clothing and talking on her cell 
phone all  day.

• A consulting PSR was fired for making vulgar 
sexual advances to a woman on the remediation 
crew. She returned the following week with her 
attorney and went after the owner, the safety 
consulting company, and the general contractor.

SAFETY

BY TARA MARIA AMAVI 
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• A piping foreman was promoted to safety 
supervisor of a major capital project because they 
didn’t have any other place for him at the time.

• An established safety services firm in Houston 
has a friend with a drywall  company. He borrows 
drywall  laborers as safety representatives, gives 
them an OSHA 30 card, and sends them out into 
the field. Oh, yes, both the PSR that made the 
vulgar sexual advance and the one who slept in 
the corner, worked for this company.

What do all  of these situations have in common?  
The safety representative was incompetent. He or she 
may have been great at a previous job…but the road to 
this safety position was paved more by opportunity, 
t iming, and cost,  than skil l . 

The biggest driver is typically cost. These unskil led 
safety representatives are typically less costly than 
skil led safety professionals. 

BUT ARE THEY? REALLY?
According to the National Safety Council ,  workplace 
injuries and fatalit ies cost businesses 161.5 BILLION 
DOLLARS in calendar 2017 and each singular fatality 
cost businesses, on average, $1,150,000. If  you 
operate on a 20% margin, you need $5,750,000 in 

sales to recover the cost of that one fatality; and that’s 
on a break-even, with no other profit remaining. This 
does not include the cost to your reputation and the 
tendency of major owners to shun contractors with 
fatalit ies for a minimum of three years. Incompetence 
kil ls people, reputation, and future opportunities.
What’s the solution? Value quality. Beware of safety 
credentials with no relevant experience—historically, 
I  f ind this is a dangerous combination. Recognize that, 
in all  things, you get what you pay for. Experienced 
and qualif ied safety professionals may cost a l itt le 
more now, but the savings you reap over the term is 
priceless.u

Tara Maria Amavi, is the Founder/President of TCA/
The Compliance Alliance L.P.  TCA has provided services 
to almost 1000 companies nationwide and TCA’s 
predictive analytics software, TCA Instant!, the first 
of its kind in construction industry safety, has been 
ranked #1 in the world for managing contractor safety 
by a Fortune 100 company.  The TCA Safety System® 
is peer-acknowledged as a method based upon TCA’s 
own trade secrets which gets better results than 

traditional safety and, therefore, saves lives.  Amavi was named one of 
Houston’s 50 Most Influential Women by Houston Woman magazine, and 
listed as one of Who’s Who in Safety by Compliance Magazine.  A sought 
after public speaker, Amavi has appeared on local & national radio and 
television programs including five appearances on The BusinessMakers, a 
radio show previously hosted by John Beddow & Russ Capper.  Ms. Amavi 
may be contacted at hello@tcamembers.com or 713.263.7661.  

HOUSTON  |  OKLAHOMA CITY  |  WWW.PORTERHEDGES.COM

Our construction team BUILDS relationships by  
providing clients with SOLUTIONS based on experience.

Chambers USA and client feedback have ranked Porter 
Hedges as a leading Construction Practice for fifteen 
consecutive years, more than any other firm in Texas.
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DOL DOL Issues Final Rule on Issues Final Rule on 
Joint-Employer StatusJoint-Employer Status

On January 13, 2020, the U.S. Department of Labor 
(DOL) released its final rule regarding joint-
employer status under the Fair Labor Standards 

Act (FLSA).   The final rule is scheduled to be published in 
the Federal Register on January 16, 2020, and will become 
effective 60 days from its publication date. This is an 
important development for companies that exercise some 
control over the manner and method of work performed 
by subcontractors. By way of background, under the 
FLSA, an employee of one company may be found to be 
the joint employee of a second, independent company, 
depending on the nature and extent of the control over 
the employee’s work exerted by the second business.  This 
may have significant consequences, as a joint employer can 
be held jointly and severally liable for FLSA wage and hour 
obligations to the employee, such as unpaid overtime for an 
entire class of workers.
 
The DOL’s final rule sets forth a four-factor balancing test 
for determining joint-employer status under the FLSA.   In 
determining whether a second company is a joint employer 
of a worker, the DOL will examine whether the putative joint 
employer: (1) hires or fires the employee; (2) supervises 
and controls the employee’s work schedule or conditions 
of employment to a substantial degree; (3) determines the 
employee’s rate and method of payment; and (4) maintains 
the employee’s employment records.   No single factor is 
dispositive in determining joint-employer status, and the 

weight of each of the factors may vary based on the facts 
of each case.  However, the second factor (supervision and 
control) is historically the key factor in the analysis.   The 
final rule does make clear, however, that mere maintenance 
by one company of employment records of another will not, 
itself, establish joint-employer status.
 
The final rule further clarifies that to be a joint employer 
under the FLSA, a second employer must actually exercise—
directly or indirectly—one or more of the four control 
factors.  The reserved right to exercise this control may in 
some instances be relevant for determining joint-employer 
status, but such a reserved right, if not actually utilized, 
will not, without other factors, establish a joint-employer 
relationship.  The final rule also establishes when additional 
factors may be relevant to a determination of FLSA joint-
employer status, and identifies certain business models and 
business practices that do not make joint-employer status 
more or less likely.  Also, that a contracting business requires 
certain terms and conditions relating to the employees of 
another company (such as requiring that a subcontractor 
company institute sexual harassment policies) does not 
increase the likelihood of the contracting company’s being 
deemed a joint employer.  The final rule includes a number 
of examples illustrating the application of the four-factor 
test to various business-to-business fact patterns.   These 
examples are intended to provide practical guidance to 
employers with joint employment concerns in structuring 

BY MARK JODON
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their business relationships with other companies.
 
The National Labor Relations Board is expected to release 
a final rule setting forth standards for joint-employer 
status under the National Labor Relations Act. The Equal 
Employment Opportunity Commission has likewise 
indicated its plan to release a proposed joint-employer 
rule. A number of states have other formulations of joint-
employment liability under their own wage and hour laws, 
which differ from federal standards and which employers 
still need to take into account.
 
The DOL’s final rule is generally considered a positive 
development for the business community, as the new 
standard for determining joint-employment liability 
under the FLSA is narrower and clearer than that created 
by guidance issued under the Obama administration.   
Moreover, the DOL’s new rule could encourage greater 
uniformity among the many federal appellate courts that 
have articulated their own tests for joint employment. u   

G. Mark Jodon, managing shareholder of 
Littler Mendelson’s Houston office, is board-
certified in labor and employment law by 
the Texas Board of Legal Specialization.  
Mark represents employers exclusively in 
all areas of labor and employment law.   
He can be reached at (713) 652 - 4739 and  
mjodon@littler.com.

Trouble?
Interface Consulting’s engineering and construction 
experts and consultants provide proven insight backed 
by unrivaled experience to address technical, cost, and 
schedule issues on troubled projects. Clients have relied 
on us for more than 30 years. 

Find out why.
• Quantum & Damage Assessment
• Arbitration & Litigation Assistance
• Schedule Delay Analysis
• Expert Testimony
• Claim Evaluation & Preparation
• Labor Productivity Analysis
• Standard of Care
• Risk Analysis & Advisory
• Construction Defect Analysis

We’ve built our reputation by getting into trouble

interface-consulting.com
713.626.2525
contact@interface-consulting.com

WOMEN in INDUSTRY 2020
Conference

Friday, March 20, 2020 | 8:00 a.m. – 3:00 p.m.  
Moody Gardens Convention Center | Galveston

Go to womeninindustryconference.com to register | Tickets $25
For more information contact Kelly Dando

kdando@Lee.Edu | 281.425.6221
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STEP
TAKE THE 
FIRST STEP TO 
WORLD-CLASS 
SAFETY TODAY

STEP makes the highest-performing companies 
more than six times safer than the industry 
average.* How do your safety practices stack up 
to the best companies in the industry? Find out at 
abc.org/STEP.

Our members can speak to the power of STEP 
and its impact on creating a culture of safety that 
believes every incident is preventable. 

ANALYZE your safety and loss program.
LEARN the best practices that reduce TRIR and 
DART rates.
BENCHMARK your safety record against similar 
companies and industry averages.
MEASURE improvement from year to year.
SHOW your safety commitment to potential clients.

START YOUR JOURNEY TODAY 
AT ABC.ORG/STEP.
*ABC 2019 Safety Performance Report, abc.org/spr
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MOBIL STEEL EARNS 14TH CONSECUTIVE AISC QUALITY CERTIFICATION

MCCARTHY BUILDING COMPANIES, INC. NAMES JOE JOUVENAL AS SOUTHERN REGION PRESIDENT

MAREK ANNOUNCES THE PROMOTION OF PHIL NEVLUD TO DIVISION PRESIDENT OF ITS HOUSTON 
COMMERCIAL CONSTRUCTION BUSINESS. 

In November 2019, Mobil Steel International, Inc. earned its 
14th consecutive American Institute of Steel Construction (AISC) 
quality certification. AISC certification recognizes Mobil Steel for 
maintaining steel fabrication operations that meet international 
quality standards for steel building structures. AISC conducted 
a rigorous audit earlier this year which certifies that Mobil Steel 
meets and exceeds the highest industry standards and current 
ISO standards. AISC certification is the recognized international 
quality certification program for the structural steel industry. 

AISC certification and ISO standards are designed to ensure quality 
structural steel fabrication. Meeting the standards demonstrates 

Mobil Steel’s commitment to producing quality steel fabrication 
for customers in the industrial and commercial industries. 

In July 2019, Mobil Steel earned a fourth consecutive national 
safety recognition, advancing to the highest level, Diamond, in the 
Associated Builders and Contractors (ABC) National Safety Training 
Evaluation Process (STEP). In the past four years, Mobil Steel has 
stepped up each year to the next higher level of achievement. The 
Houston steel fabricator earned its initial STEP recognition – a silver 
designation in 2016, moved to gold level in 2017 and platinum in 
2018 before earning the top rank diamond classification in 2019.

In December 2019, McCarthy Building 
Companies  announced the promotion of 
Joe Jouvenal from senior vice president 
operations, Dallas office to president, southern 
region. Jouvenal’s promotion follows the 
recent announcement that Raymond Sedey, 
who most recently held the position, has 
been named as McCarthy Holdings Inc.’s new 
CEO. Both promotions officially took effect in 
January 2020.

Jouvenal began with McCarthy in 1998  as a 
project engineer and moved up to project 
director as he gained experience  working 

on some of the company’s most challenging 
projects. Jouvenal joined the Dallas office as 
vice president, operations in 2012, and was 
promoted to senior vice president in 2016. In 
these roles he led management and operations 
while assisting with preconstruction strategy. 
He was instrumental in helping position 
McCarthy as a builder of choice for complex 
aviation, healthcare, education and fine arts 
projects which led McCarthy to  win major 
projects such as Collin College Technical 
Campus, Parkland Hospital, Plano ISD Fine Arts 
Center and Southwest Airlines WINGS.

MAREK announced the promotion of Phil Nevlud to 
Division President of its Houston commercial construction 
business.   Long-time MAREK leader and Houston Managing 
Director Saied Alavi announced his planned retirement 
in December effective June 30, 2020. Saied will continue 
working with CEO Stan Marek and COO Mike Holland on 
company-wide executive initiatives including pre-fabrication 
and modularization as well as potential expansion of its 
fireproofing business line to other MAREK markets.

Saied AlaviPhil Nevlud

Joe Jouvenal
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TDINDUSTRIES PROMOTES TWO NEW LEADERS AND ANNOUNCES THE TRANSITION OF A THIRD 
LEADER INTO A NEW ROLE
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TDIndustries has selected Randee Herrin, a longtime leader in 
its Houston office, to oversee its combined Virtual Design and 
Construction (VDC) and TDManufacturing groups. Herrin joined 
TD as an assistant project manager 24 years ago, and was 
most recently the senior vice president of TD’s Houston New 
Construction team. 

TDIndustries has promoted Andrew Kobe to senior vice 
president of its Process Solutions group. Kobe, an 11-year 

Partner, will continue to lead this unique business unit, which 
specializes in the semiconductor, life sciences, food/beverage, 
and industrial manufacturing markets. 

Additionally, TDIndustries has promoted Jay Layton to Executive 
Vice President of its Arizona business units. Layton will oversee 
all Arizona business offerings, including construction and 
service. 

Randee Herrin
Virtual Design and 
Construction

Andrew Kobe
Senior Vice President 
Process Solutions Group

Jay Layton
Executive Vice President 
Arizona Business Units

Business Insight from the Ground Up

Andrews Myers brings a wealth 
of construction industry 
experience and I have been 
extremely impressed with their 
turnaround time and rates.

        -Beau Pollock
                                President 
                                        Trio Electric, LTD

TOLL–FREE: 866.535.2329 • www.AndrewsMyers.com
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